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‘Trusts in civil law jurisdictions: How do they work?’ 
 
Given that we are in Cambridge, it seems only right that I reach for some of Professor 
Maitland’s words.   The institution that we call a trust was regarded by him as ‘the greatest and 
most distinctive achievement performed by Englishmen in the field of jurisprudence.’1  
 
Little wonder that some English lawyers might smugly assume that the civil law jurisdictions 
would want a small part of that action.  Indeed, from the common law practitioners' point of 
view, we might wonder how the civilians could get by without it.  The truth is that they viewed 
trusts with utmost suspicion (“une réputation sulphurèse” is a reference found from French 
lawyers2). Notwithstanding, there was perhaps a grudging acknowledgement that there was some 
utility in commercial activity but the civil law world seemed  generally content to rely on a some 
features of the civil law of property and the law of contract including agency: the usufruct; the 
treuhand; the fiducie; the fiducia.  I would be an utter fraud to hold myself out as having any 
substantial knowledge on these creatures, I myself being a ‘trust creature’ through and through, 
presumably making me a ‘une bête sulphurese’ to some areas of the French legal community.   
 
In his 2012 lecture, the Hon. Justice Douglas espoused the view:    
 
“The division of the proprietary interest into legal and beneficial interests, dictated largely by 
English legal history and the separation between the common law courts and the Chancery 
courts, lies at the heart of the difficulties civilians have with the concept of the trust. They 
struggle to come to grips with the concept that there can be separate legal and equitable interests 
in property. They have been brought up in a system divided conceptually into the law of persons, 
the law of obligations, the law of property and actions - their Roman law inheritance. In those 
terms the institution of the trust is a hybrid of the law of obligations and the law of property and 
their concept of property does not allow for a division in ownership.”3 
 
So there we have it. The civilians don’t have trusts because they can’t handle the intellectual 
concept.  A very short presentation this is shaping up to be. An unpopular presentation this is 
shaping up to be - amongst the civil law practitioners at least.  
 
I myself have taken this opportunity to face my own prejudices head on, the ones that have 
made me shiver at the very thought of trust cases being heard in a civil law jurisdiction that - in 
my (fairly unoriginal) opinion - have chosen to bolt on the common law trust simply for 
jurisdictional commercial expediency, rather than because of its superlative achievement in the 
field of jurisprudence.  It is true that I have seen examples Liechtenstein trusteeship that have 
caused half an eyebrow to rise, but, I have to admit, that it was really rather more a matter of 
professional trustee stylistic nuance.  I cannot in all honesty say that I have seen a significant 
intellectual disability in any of the trustees that I have encountered in grasping the concept of a 
division of legal and beneficial ownership.   
 
And why would they? It’s not exactly a new concept: Liechtenstein trust law was enacted in 1926.   
Other civil law trust jurisdictions include: Panama (trust law dating back to the 1940s), Mauritius 
(2001); Malta (1988); Curacao (2012) and San Marino (2010). And even within the UK we find 
Scottish trusts in a country whose law is derived from continental traditions and not that of 
English common lawyers.  I will freely admit that in nigh-on 20 years of working in the 
professional trust business, I have yet to come across a Panamanian, Curaçaoan, or a Maltese 
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trust and certainly not yet a San Marino trust.  With apologies to those who were hoping for a 
comparative law session on these respective trust laws, but nothing that I could serve up would 
be very insightful, so I will risk making myself even more unpopular with all these jurisdictions’ 
legal and professional trust communities, in saying simply that trusts written under these laws are 
not a mainstream part of the international trust business.  And with that I will move on.   
 
Beyond enacting trust laws, there are alternative way in which civil law jurisdictions deal with 
trusts.  There are the group of civil law countries that have no trust law but have ratified the 
1985 Hague Convention on the Law Applicable to Trusts and on their Recognition. To date, 
these include Italy, Luxembourg, Monaco, the Netherlands, and Switzerland.  
 
The Convention uses a harmonised definition of a trust, which is the subject of the convention 
and sets conflict rules for resolving problems in the choice of the applicable law. The key 
provisions of the Convention are: 

 • each party recognises the existence and validity of trusts. However, the 
Convention only relates to trusts with a written trust instrument. 

 • the characteristics of trusts under the convention. 
 • clear rules for determining the governing law of trusts with a cross border 

element.  
 

I do not propose launching into a deep analysis of the legal technicalities of the Hague 
Convention, however, focusing on the practical application of it though, the first element is one 
of clarity as to the position of trustees.  Specifically, the separation of their assets.    
 
Under Article 11, a trust complying with the Applicable Law shall be recognised as a trust which 
implies, as a minimum, that the trust property constitutes a separate fund. In so far as the law 
applicable to the trust requires or provides, this recognition implies in particular: 
(a) that personal creditors of the trustee shall have no recourse against the trust assets; 
(b) that the trust assets shall not form part of the trustee's estate upon his insolvency or 
bankruptcy; 
(c) that the trust assets shall not form part of the matrimonial property of the trustee or his 
spouse nor part of the trustee's estate upon his death; 
(d) that the trust assets may be recovered when the trustee, in breach of trust, has mingled trust 
assets with his own property or has alienated trust assets. 
 
I have seen it commented upon that the Hague Convention did not specifically use the language 
of ‘separation of legally and beneficial ownership’ this being simply too controversial for civil law 
countries to adopt into domestic law.  But to most minds, Article 11 gets us where we need to be 
principally, I think, because it answers the fear that if a trustee in a civil law country becomes 
insolvent the trust funds it holds or administers will be available to the creditors of that trustee. 
If the law now says that assets in a documented trust are ring-fenced from the creditors of the 
trustee but are held for the beneficiaries a major perceived risk of using a civil law trustee 
disappears. 
 
The second key point is that under the civil law an individual may well be subject to matrimonial 
or community property rules and not have testamentary freedom. The English rendition of the 
latter is usually ‘forced heirship’; in French the word is ‘légitime’; in German it is ‘Pflichtteil’ 
which my dictionary translates as “lawful share.” Here is the nub of the issue: trust law confers 
or permits freedom to deal with property; the civil law prescribes how property may be held 
during a person’s lifetime and afterwards. The Hague Convention has the effect of preserving 
some of these fundamental features of the civil law by requiring that matters of capacity and 
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fundamental validity be determined before the impact of trust concepts can be considered. Thus 
if a person domiciled in a civil law country does not have power to alienate property to a trustee 
in the first place the transfer to the trustee may be invalid or liable to be set aside; and, if he does 
manage to create a trust, his statutory heirs may be able to claim the trust property on the basis 
of their claims on the property under the civil law of succession. 
 
A technical analysis would be better given by some of the distinguished lawyers present, but in 
simple terms: if the fundamental forced heirship and community of property features of the civil 
law could be protected so that a foreign trust can take effect subject to them, then room could be 
made for the foreign trust to survive in the civil law world.  I think that the Hague Convention 
reaches a sensible compromise in that civil law countries can now formally recognize the 
common law trust and not fear that their legal systems are at risk of acidic erosion by the 
ingenious inventions of the Anglo-Saxon lawyers. 
 
Of course, it may not quite work out in practice as the draftsmen of the convention may have 
intended: a civil law-domiciled settlor may find it impossible to create a trust if he lacks the 
power to override the community or matrimonial property rights of his spouse but he may be 
able to do so if the terms of the community regime permit alienation on the basis of presumed 
consent or that the period in which a transfer may be clawed back is subject to limitation.  
 
Civil law succession rules could be circumvented by reason of the creation of an inter vivos trust: 
the position here is that settlors in civil law countries very often wish to confer upon themselves 
the testamentary freedom that the common law provides. The disappointed heir may well have a 
good claim based on his civil code succession rights but if to assert those rights he bangs his 
head against the so-called “firewall legislation” he will not get very far.  Many common law trust 
jurisdictions have been strident in their legislation in regards to the dismissal of certain claims by 
disappointed heirs seeking to invalidate trusts. To give a flavour, the Cayman law (the first to 
include such provisions in 1987 when it passed the Trusts (Foreign Element) Law, (now part of 
the Trusts Law (2017 Revision)) provides: 
“(a) where a trust is expressly governed by Cayman Islands law and there is an exclusive 
jurisdiction clause in favour of the Cayman Islands court, any questions about that trust or 
disposition of property on to the trusts, must be determined in accordance with Cayman Islands 
law without reference to the laws of any other jurisdiction with which the trust might be 
connected (section 90); 
(b) no trust governed by Cayman Islands law and no dispositions of property on to those trusts 
will be void, voidable, liable to be set aside or defective in any fashion, nor the trustee, any 
beneficiaries or other person be subject to any liability or deprived of any right because the trust 
or disposition avoids or defeats rights, claims or interests conferred by foreign law upon any 
person by reason of a personal relationship with the settlor (section 91); and 
(c) where any foreign judgment is inconsistent with section 91 that judgment will not be 
recognised, enforced or give rise to any estoppel in the Cayman Islands (section 93).” 
Again, I don't consider myself particularly well placed to speak to complex issues of conflict law, 
but the general view I take is that civil law-domiciled settlors are better advised to select trustees 
in common law jurisdictions if they are seeking to overcome statutory inheritance laws and 
perhaps ensure that the settled property is not situated in a civil law country (if this is not their 
objective, a civil law resident trustee will be unproblematic for them).  They will need very 
careful advice if they plan to overcome community property regimes.  However, if the settlor is 
domiciled in a common law country then there is no real impediment to his choosing trustees in 
a civil law country that either recognizes trusts under domestic legislation (as Monaco has done 
since at least 1936) or by virtue of the adoption of the Hague Convention because worries about 
matrimonial property and statutory inheritance rights do not arise.  
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One might still be concerned about how a judge in a civil law country would respond when 
presented with a common law trust. Here again one can draw some comfort as judges often 
proceed very carefully when presented with foreign legal elements: in one of the few cases that I 
have been made aware of, the courts ruled rather as one might have hoped. The case known as 
the O-D Bank case is from 1994 (so some 13 years prior to the ratification of the Hague 
Convention) - 
 
In Re: WRK Trust, O-D Bank (in liquidation) v. Estate of Rey (a bankrupt), essentially, creditors 
of a defunct Swiss Bank launched a claim against the estate of the bankrupt settlor. The bank 
was owned ultimately through a chain of companies by a Guernsey trust, the settlor of which 
continued to exert considerable influence. The Zurich court was at pains to consider to look to 
the Guernsey law to establish its validity (a systematic and thorough analysis of trust principles is 
as any that I have seen). Reaching for the 1991 Jersey law Rahman precedent, it concluded that 
the settlor’s controlling behaviour demonstrated a lack of intention to create the trust.  The 
trustee at some point was informed by a third party bank that it had granted a CHF 14m loan to 
the settlor.  Again and again, obtaining the trustee’s consent for matters such as giving security 
over tens of millions of Swiss Francs worth of trust assets) was considered as a formality with 
actual control being exerted by the settlor. The trust was ultimately declared to be a sham.  The 
interesting point of this case is that although it was established under Swiss law that ‘Foreign law 
is not applicable and a foreign company has to be declared invalid if the morals of Swiss law are 
violated in an intolerable manner’4 the Zurich court did not just apply Swiss law but it went to 
the trouble of understanding the trust concept under Guernsey law, and by doing so it found it 
invalid as a matter of Guernsey law, stating that it is ‘of no importance whether the ‘negative 
public policy’ pursuant to Article 17 applies in this case’.  In other words, the courts in a civil law 
country should seek to apply the governing law of a trust constituted under foreign law rather 
than simply re-characterize it as something that is found in its local law or crudely assimilate it to 
some form of civil law construct. 
 
If I can put the practical application in layman’s terms that I myself can understand, the civil law 
countries that have  gone to the trouble of signing up to the Hague Convention, have recognised 
the legitimate utility of trusts.  The courts show examples in which they have actually applied 
themselves to have a fairly profound appreciation of the subtleties of the intra-trust relationships, 
but will use the wide open door to simply bounce it on to the stated common law trust 
jurisdiction when appropriate.  There is no obstacle to foreigners to carry on in their funny ways 
with their ‘out-there’ legal concepts, as long as it does not offend the fundamental legal principles 
in their own jurisdiction - whether forced heirship principles or collecting tax (for domestic tax 
payers, trusts are generally transparent).   For example, in the Swiss case, to the best of my 
knowledge, while real estate property can be registered in the name of Swiss trustees, it does not 
circumvent the Lex Koller principle (that restricts foreign resident ownership) if members of the 
beneficiary class classify as "persons abroad".  
 
If there is perhaps an obvious question to address at this point, it is why not simply have a 
trustee based in a common law jurisdiction that is well placed to cater for all nature of trusts? 
There is no technical answer to that question, at least not one that I can think of. From a 
trustee’s practical perspective, I would raise one small point: geography.  
 
Let’s remind ourselves of those civil law Hague Recognising countries.  Italy, Luxembourg, 
Monaco, the Netherlands, and Switzerland.  No islands.    
 

                                                
4 Article 17 CPIL acts as a general limitation on Article 52 
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Clearly, I need not educate anyone as to where these places are located on a world map. So 
what’s the point to make? A traditional trustee relationship is - or at least should be - a personal 
relationship (we are talking family trusts here - and family can be a messy business).  The core 
duty of a trustee is to act in the best interests of all the beneficiaries.  In order to know what the 
best interests of the beneficiaries are, you have to know your beneficiaries.  And I don’t mean, 
‘Know your Client’ mechanics (a certified passport copy, a utility bill, a source of wealth 
statement): tick, tick, tick, we’re done, I mean really know your beneficiaries.  I mean know them 
to talk to about their relationship with their mother kind of familiarity (not always needed, but 
probably more often that you would imagine).   
 
The importance of getting to know beneficiaries personally via face-to-face meetings cannot be 
overestimated. The same goes for visiting real asset trust property (and respective appointed 
managers, whether estate managers, art curators etc). There is a high frequency of both UK 
beneficiaries passing through say, Switzerland or Monaco (whether on holiday or attending to 
other business) as well as representatives of their trust companies being on business in major 
European cities often. Specifically, the UK within the context of private client trusts, London 
hosting probably the majority of the world’s leading private client advisers, and the UK still 
being fiscally friendlier than most European jurisdictions when it comes to trusts.  It is simply 
less difficult to establish a personal relationship with this geographic advantage.  Clearly, some 
common law trust jurisdictions are geographically closer to the UK than Switzerland, but a day 
of fog-bound flight cancellations on an island can make one feel far from home!  
 
The benefit is really to be found in a jurisdiction that is both near and far.  We have talked about 
close geographical proximity.  In terms of being far, Switzerland is comfortably far enough from 
the sphere of influence of the UK - and just about the EU. And as for the actual trust law (as 
opposed to the trustee’s residence), take your pick worldwide!  
 
Whether considering new trusts or improving existing ones, trust parties should consider the 
trust law with the most jurisdictional benefits to make the trust robust, such as: 

○ The existence of a well-established and consistently applied trust jurisprudence; 
○ Any specific firewall features of trust law that work to defend the trust asset; 
○ A stable political environment with a sensibly regulated financial services sector; 
○ Perhaps a personal reputation element (of not appearing ‘too offshorey’ in the 

case of media intrusion and distortion). 
 
And continuing to do to death the geography, it may be too obvious to even state, but these 
jurisdictions are really small. Well, clearly: a small population goes hand in hand with the 
requirement for a small tax take (ergo, low or nil-tax rates).  And given these enticing tax laws, 
they can’t have every Tom, Dick or Harry turning up and pushing the locals off these little 
islands.  A stringent work permit system is probably therefore required.  Small local population; 
small employee recruitment pool and in some cases rules that require the employment of locals 
over non-locals or the employment of locals in order to justify the importation of outsiders on 
work-permits. 
 
Anyone with an EU passport can work in the Hague Convention civil law jurisdictions (or 
otherwise live across the national border in the case of Monaco).  A deep, and multinational 
talent pool from which to recruit.  If I take the example of our Swiss office (a mid-size 
independent trust company of 30, the business language is English (as it is in most if not all trust 
companies).  Notwithstanding, we can (and do) speak to our beneficiaries in English, French, 
Spanish, Portuguese, Russian, Italian (and have two Arabic speakers if needed)…And these are 
just the native languages.  Clearly, trustees can perform perfectly adequate services without a vast 
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array of languages, but, I think that if I wanted to talk about my relationship with my mother, I 
would rather do that in my native language if at all possible.  And beyond that, there is a lot of 
trust experience that has flown in from the Islands. For example, between my four fellow 
directors and I there is prior trust experience in Jersey, Guernsey, Canada, the Bahamas, Cayman 
Islands, Hong Kong and Liechtenstein before arriving in Switzerland.  There is no particular 
technical point to be made here, but where I come from, we frequently fall back on the 
expression, ‘just saying.’ 
 
In considering how trust work in civil law jurisdictions, we have considered civil law jurisdictions 
with trust laws; civil law jurisdictions without a trust law but that formally recognise trusts; I 
think that there is a third strand of how trusts work using a civil law jurisdiction as a platform to 
consider.  The trustee art of delegation.  This is to say, the terms of most trust deeds provide 
powers for the trustee to delegate the administration.  It is therefore completely feasible within a 
trust group with a multi-jurisdictional offering to have a group owned trustee in an established 
common law jurisdiction delegating the administration (and effectively the relationship with the 
beneficiaries) to a group company that operates out of a location that is geographically more 
convenient.  Beneficiaries can effectively be provided with a menu of trust configurations from 
which to select what feels most comfortable for them (considering the previously mentioned 
trust law consideration, but also trustee regulations and residency benefits).  Some of the most 
commonly found configurations can be summarized as: 

● A ‘Hague’ resident trustee appointed as trustee of a trust governed by a foreign trust law; 
● A common law resident trustee appointed as trustee of a trust governed by either their 

domestic or a foreign trust law but with a delegation of administrative powers in favour 
of a ‘Hague’ resident trustee;  

● A private trust company ("PTC") incorporated and regulated under the laws of any 
preferred trust jurisdiction with a delegation of administrative powers in favour of one of 
a ‘Hague’ trustee. 

● Co-trusteeship combinations between any of the above. 
 
Add to this the next layer of corporate entities owned by the trustee and it starts to become very 
bespoke to cater for the beneficiaries’ needs.  When I started my career in Guernsey in the late 
‘90s, there were relatively few variations from a Guernsey law trust with a Guernsey resident 
trustee, owning a Guernsey company, that held Guernsey custodied assets managed by a, oh! 
Guernsey asset manager.  The desire is not to bash Guernsey, which provides all these services 
to a good level.  It’s simply to sow the thought is there any one jurisdiction that is superlative in 
ALL areas of the trust structuring?  
 
My own view is that a trustee worth its salt should hold the quality of pragmatism (amongst 
others). With a dose of pragmatism, trusts can be delivered perfectly well out of a common or a 
civil law jurisdiction where the beneficiaries have found a personal connection with the 
individuals who serve them on behalf of the trustee.  Beyond that, the rest of the structuring can 
be built around the relationship.   In short, let our beneficiaries ask themselves who would be a 
good fit, rather than what would be a good fit.  
 
 


